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DATE O RESERVING nR“l".“. 19 September 2014

DATE OF PRONOL INCEMENT : 14 November 2014,

CAV UR_DI-.R.‘I_FN Chiel Justice) This group of writ petitions / public interest litigations
under Article 226 of the Constitution of India challenge two  separate  Ordinances
promulgated by the Governor of Maharashtra on 9 July 2014 providing for reservation of

seats f_:!r admissions in aided and unatded educational institutions in the State and ORDER-
WPL-2053-14-ORS.doc reservation of appoiniments / posts in public services under the
State as under:-

!t] S«:pumf 16% reservation for the Educationally and Socially Backward Category (ESBC)
i Which the Maratha community is included, (Maharnshtra Ordinance No, XIII of 2014).

(11) Separate 5% reservation for a newly created Special Backward Category - A (SBC - A)
consisting of 50 sub-castes amongst Muslim community specified in the Schedule to the
Ordinance. other than the categories of Muslims to whom reservation has already been given

under other categories of backward classes and other backward classes, (Maharashtra
Ordinance No. XIV of 2014).

Each Ordinance excludes the creamy layer, but the impugned reservations are, over and
above the reservations aggregating to 52% reservations already provided by the Maharashtra
State Public Services (Reservation for Scheduled Castes / Scheduled Tribes / Denotified
Trbes (Vimukta Jatis) / Nomadic Tribes / Special Backward Category / Other Backward
Classes) Act, 2001 (for short "the Reservation Act of 2001%).

The petitioners have also challenged the State Government Resolution dated 15 July 2014
specifying Maratha community as the only community under Educationally and Socially
Backward Category for 1656 reservations under the above Ordinance No. XIII of 2014.

ORDER- WPL-2053-14-0ORS .doc

2. This group of matters is heard for admission and for interim relief. We may, at the outset,

briefly indicate the structure of this order for the benefit of those who do not propose 1o

1 Common grounds of challenge

(3) Promulgation of impugned Ordinances - whether unconstitutional? Paras 3 to 11

(b) Whether percentage of reservations can exceed Paras 12 to 34 the ceiling limit of 50%2 1
so, under what circumstances? (bb) Summary Parns 32 to 34 Il Challenge to 16%
reservations in favour of Marathas?

(3) Contentions of partes.
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() Whether any ' of
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percentage reservations from $2% to 68% both in educational institutions and public

1 Challenge 1o $0% reservation in fisvour of specified communities of Muslims

Nmuq-m&{um_mmrwmanhﬂmm#mi
backwardness in Specified Muslim Communities?

&}waﬂm.hﬁemqm:uﬁfwﬂmwlull increase in percentage of
mﬁmﬁmszﬁmﬂﬁiﬂﬁwﬂwdwﬂaﬂﬂwih
ﬂhﬂtﬁumﬁhnﬁhdklﬂ?

(€) Whether any prima facie case made out for Paras 82 to 84 increase in percentage of
reservations from 52% to 57% in favour of Specified Communities of Muslims in public

IV. Summary of Findings. Para 85

V. Interim order and Miscellaneous directions Para 86




(1) In so far as reservabion in favour of specified Muslim Communities in public rmpﬁljrﬂfl'ﬂ "
concerned, applving the law laid down by the Constitution Benches of Supreme Court in the
cases of M. Nagaraj |1 and Rohtas Bhankhar2, we hold that the State has no power 1o breach the
ceiling limit of $0% and therefore the State cannot be permitted to implement Ordinance XIV of

204 for reservations in lavour of Wltll'l.'d Muslim Communities, in matters of pubﬂ-:
emplovment.

| (2006) 8 SCC 212 2 2014 (8) SCC 872 ORDER- WPL-2053-14-0ORS . doc V. INTERIM
ORDER AND MISCELLANEOUS DIRECTIONS

86. In the aforesaid circumstances, we issue Rule in each petition, make it returnable on 5
January 2013 and pass the following interim order in all these petitions:

INTERIM ORDER (1) Re: Maharashtra Ordinance X111 of 2014:

(a) The operation and implementation of the impugned Maharashtra Ordinance XII1 of 2014
dated 9 July 2014 and Govemnment Resolution dated 15 July 2014 providing for 16 percent
reservations in favour of Marathas is hercby stayed, pending hearing and final disposal of these
petitions.

(b) However, in case, any admissions have already been granted in educational institutions: till
today, based on the sbove impugned Ordinance XIII of 2014 and the above Government
Resolution, the same are not disturbed and those students will be allowed to complete their
respective courses.

ORDER- WPL-2053-14-0ORS doc fZ} RE: MAHARASHTRA ORDINANCE XIV OF 2014 :

{aﬂhﬂ:ﬁﬂ]h . Maharashtra Ordinance XIV of 2014 dated
July 2014 and ‘Rnolﬂ:mMjm 14, in so far as the Ordinance 2

‘WMMJ_wmmmuFMmmmw
twmm—mmmmﬂ%m A ris _
uﬁhm&hﬁu&mm@ﬁmﬁnﬁ&muﬂﬁmﬁdﬂm*
of 2014 dated 9 July 2014, pending the hearing and final disposal of these petitions;

(b) However, in view of the law laid down by Bhandari, J. in the Supreme Court decision in
mmmﬁ m‘i 6 SCC l.lﬁﬂ'ﬂ‘m be a stay on implementation of
Maharashtra Ordinanc ;\nfiﬂi :de; Jﬂyi‘ﬂl and Government Resolution dated 19

July 2014 pm{ﬁ . on of seals in private unaided educational
mfnrﬁ", created Special Backward Category - A comprising 50 sub-castes from
amongst the Muslin """ unil 'mlﬁtmwwm& of these petitions;
ORDER- wrt.-m-a’;mm

(c) In view of the law laid down by two Constitution Benches of the Supreme Court in M,
Nagaraj case (2006) 8 SC _'ZHHMBWlmmH (8) SCC 872, there shall also
be a stay on the imp IBJHW mtmm of 2014 dated 9 July 2014 and
Government Res 80 far ax they provide for 5% separnte reservations

post. Nﬂhmmhtﬁcwwﬂﬂlﬂﬁm

ﬁmw“i Mlﬁlim Community, pending the hearing and final



ORDER- WPL-205114-0RS doc IV. SUMMARY OF FINDINGS
83, In light of the above discussion, we summarise our prima facie findings as under:

(A) Applying the law laid down by the Supreme Court in the cases of M/s, . K. (. Sugar Ltd |
and T. Venkata Reddy2, we hold that motives for promulgation of Ordinances or the existence of
circumstances necessitating the promulgation of Ordinances are not justiciable issues. Therefore,
the challenge to the impugned Ordinances upon such grounds is rejected. (paras 3 to 11) (B) In
so far as reservation of seats in State owned or aided educational institutions is

applying the law laid down by the nine Judge Bench of the Supreme Court in Indra Sawhney3
and the Constitution Bench decision in Ashok Kumar Thakur's cased, we hold that such
reservations ought not to exceed ceiling limit of 50%. However, in extra ordinary situation and
for extra ordinary reasons the percentage of reservations may exceed the ceiling limit of 50%.

But any excess over 50% shall have to be justified on valid grounds to be specifically made out

by the State Government. (para 32) (C ) Following the law laid down by Bhandari, J. in the

Constitution Bench decision in Ashok Kumar Thakur vs. Union of India (supra), we hold that

imposing reservations on private unaided institutions constitutes an unreasonable restriction upon

the fundamental right guaranteed by Article 19(1)(g) to establish and run educational institutions.

1(1974) 4 SCC 827 2. (1985) 3 SCC 198

3. 1992 Supp. (3) SCC 217 4. (2008) 6 SCC 1 ORDER- WPL-2053-14-ORS.doc (D) In so far as
reservation in public employment is concemned, applying the law laid down by the Constitution
Benches of Supreme Court in the years 2006 and in July 2014, in the cases of M. Nagarajl and
Rohtas Bhankhar2, we hold the percentage of reservations cannot be excessive, so as to breach
the ceiling limit of 50%. (para 33) (E) 52% reservation in public employment has already been
provided 1 ckward classes as per 1 ! [ the State Reservation Act of 2001. (Para
he second backward class commission
ard Classes Report dated 25
kward Class Commission (Bapat
hold that the Maratha Community
ommission for Backward Classes
ithn Community is a "socially
* Rane Committee Report suffers
(para 55) 1 (2006) 8 SCC 212 2
far as reservations for specified
al or quantifiable data to sustain
in the form of Sachar Committee
ort of the Maharashtra State Minority
Report, Therefore, the State has made

' of specified Muslim Communities,
onal institutions are concemed, even
eased to 57%. This is because there
I secular education in the State.




87 The parties are at liberty to file further aftidavits, on or before 24 December 2014,
Parties w act upon a copy of thix order duly authenticated by an Associate of this Court.

CHIEF JUSTICE (M. S, SONAK, 1) After the Order is pronounced, M Goeta Shastri, learned
Additional Government Pleader prays for stay of operation of this Order for four weeks.

ORDER- WPL-2053-14-ORS.do¢ In the facts and circumstances of these cases and having
regard to the law laid down by the Supreme Court, we are not inclined to grant any stay s
prayed for. Prayer for stay is therefore rejected.

CHIEF JUSTICE (M. S. SONAK, J.)




